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C1rcu1t Court that it's void as a matter of law,

can't you7

MR. SMITH: We could, Your Honor. We can also

allege, as we do here, that it's something that the

Commiss1on could find should not have been foisted

upon these customers and take some action that

would prevent that in the future and try to remedy,

through the rate structure or other tools that the

Commission has,

COMMISSIONER ERVIN: Yes, sir. Thank you.

CHAIRMAN RANDALL: Any other questions7
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[No responsej

Thank you, Mr. Sm1th.

MR. SMITH: Thank you.

CHAIRMAN RANDALL: Hr. Gressette.
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MR. GRESSETTE: Good morning, Mr, Chairman,

Commiss1oners. Thank you for allowing us to spend

a few moments with you today, talking about this,

actually, pretty interesting issue.

Daufuskie Island Utility Corporat1on is

regulated by the Publ1c Serv1ce Commission. The

Public Serv1ce Commission receives its grant of

author1ty pursuant to statute. Those statutes

prescribe when and under what circumstances the

Comm1ssion considers issues and then what remedies
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are available or what power the Commission has to

grant relief.
These kinds of questions related to contracts

that involve a rate issue, but also other private

contractual matters, have been dealt with by the

courts. The two primary cases are cited 1n our

briefing, Ultimately, what I bel1evs the cases

come down to are a conclusion that, semantics

aside, th1s Commission is instructed to look at the

real issue — and that's what the cases say, the

"real issue" involved. And I believe the way we

determ1ne the real issue, particularly 1n this

analysis, 1s to look at the relief sought.

The Complainants seek an award of damages that

ths Commission is not empowered to provide. There

are statutes and circumstances — a few — where the

Commission can order a uti11ty to pay money or to

pay a f1ne. One of the statutes that Colemissioner

Ervi n just spoke about is a statute that addresses

the analysis of rates and other questions for

future activity, the 1dea being ws don't engage in

retroactive ratemak1ng. That's something that we

all hear. And so we'e comfortable with that lim1t

because we talk about it all the time. Where it
gets sort of sticky is when we'e talking about
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these cases and ycu have a Complainant who 1s

seeking relief, comes before the Commission: ahy

problem is with a regulated ut11ity.a And then the

Commission has w1sely sa1d, "Well, we'e got to get

down to brass tacks, Do we have the power to do

that'7a

Well, if this were a 58-5-710 question, that

statute says the Comm1ssion can impose a f1ne, if a

utility fai'Is to do something, atter the Commission

has considered the question, issued an order, and

then the ut111ty fails to comply with it. So the

Comm1ssion is not without some power to require the

payment of money by a utility, but what retroact1ve

ratemaking and this statute read together tell us

1s that the Comm1ssion cons1ders a quest1on first
and 1ssues an order. Your order should be complied

with. And if it's not, you have the power to fine

the utility, The important thing being, the

Comm1ssion considers the question first.
So if the Commission didn't cons1der the

question first, 1n this 1nstance, what happened7

And I think what you heard described 1s Daufusk1e

Island was developed; there's a roadway that snakes

along, literally, the ocean, right7 It washed away

1n a storm. The local POA rebuilt it. The uti11ty
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put its pipes back up underneath it. Another

hurricane came, and the POA sa1d, "We can't afford

to fight the ocean down there anymore, It's gotten

too bad."

The Complainants cams to the utility and said,

"We would like service." The utility said, "We

think, for a variety of reasons, and based on our

analysis, that we cannot justify re1nstalling, or

installing new equ1pment to service these two homes

that are built out here."

As they should have in that situat1on, the

Complainants contacted ORS. DRS considered the

matter and issued the letter that we spoke about

earlier from Nr. Campbell, dated December 2, 2016.

And it says; There are a variety of regulations

that might be involved in the question that you

have raised. Not providing an answer on them, but

these are the regulations you should look at. It
does say there 1s a regulat1on regarding

restoration of serv1ce, but we cannot tell you 1f

there's a timeframe on it.
It then goes on to say, "If you'e not

satisfied with th1s response from ORS, you have ths

right to file your Complaint with the PSC." Under

proper procedure, that Compla1nt would have been
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filed, the Comm1ss1on would have been presented

with the question, and it could have ruled. What

ths Complainants did 1nstead was they went out on

their own and, through private contracts and

through their awn expense, spent over $ 100,000 to

get new easements, set up their own system, and

then they came back to Daufuskis and they said, "We

want you to incorporate this in your system and

give us service.e Daufuskie said, "Look, we told

you back 1n the beginning, we can't just1ty any

expense for this because it's just two houses and

we think it's going to wash away again. But, if
you will pay for it and you'l pay the

contribution-1n-aid-of-construct1on tax that it'
gaing to cost us when we absorb this into our

system, and you pay the other costs — and that'

same debate about the legal fees and the admin

fees. But, bas1cally, they presented a contract

that said, eyou pay for it and we'l bring it in.e

The Complainants s1gned that contract. The

equipment came into the Daufuskie system. And then

the Complainants came back to the Comm1ssion and

said, "That contract we signed and those expenses

we went and involuntary got, after you told us ws

had the r1ght to come to the Comm1ssion and ask a
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question, yeah, we really wish we hadn't done that

and we want you to make them pay that $ 100,000e

And so, semantics aside, they have said, "Ws

were under duress. We don't want you to count that

contract. We don't want you to consider this a

claim for damages." But if, as the Supreme Court

has instructed, you look at the real issue, that'

what it is: They want the Commission to award

damages.

Now, whether the contract was or was not

approved is a total red herr1ng. That rsgulat1on

does not provide relief to a contracting party to a

[indicating] "unapproved contract." It may prov1de

a defense in a circu1t court case. Circuit courts

routinely look at administrat1ve regulat1ons to

determine whether an agency acted properly with

regard to a pending civ11 claim, wh1ch is what this

18 1S.
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The other problem with proceeding before the

Commiss1on 1n this c1rcumstance is; Not only is

the Commiss1on, I believe, or I think the law is

clear, not empowered by statute to provide the

relief requested, it's also not empowered to

provide complete re11ef among the part1es.

Daufuskie has been requ1red to spend tens of
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thousands of dollars for me and other folks to put

together responses to this complicated Compla1nt.

If successful, in our defense, this Commission is

not go1ng to order them to pay me any costs. The

Comm1ssion's not even going to cons1der the various

ways and whether I'm ent1tled to them. But, if
this case is proceeding in State court where it
belongs, the utility would be perm1tted to plead

fraud, negligent misrepresentation — in other

words, they'd be able to defend and say, "Look, you

people knew what you were doing. You set all th1s

up, and now you want us to pay for 1t. That's not

right." And we'd be entitled to have someone

determine whether we should get that rel1ef or not.

As it stands now, aga1n, the Complainants utilized

the Commission's, ORS'8 jurisdiction, d1dn't 11ke

what they found out, went and got a new result, now

they'e come back and they'e trying to call a

claim for damages someth1ng that 1t 1s not.

The case c1ted by the Complainants'rlef1ngs

are all ratemaking cases. The Commission does have

general jurisdictional powers over uti11ties, but

it 1s not unlimited. And so we look to the

procedures built into statutes to know and

understand what the Commission's jurisdict1on is.
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And while it is important that we consider how

individual circumstances 1mpact ind1v1duals, it is

more important, for the system to work, that we

follow the rules. And the rules are: This is a

quas1-j udic1al body empowered by the legislature to

act and to provide certain remedies. If the

actions and the remedies requested are not w1th1n

that grant, then the Commission is to avoid any

conflict and to err on the sids of not exercising

jur1sd1ction.

And so that, based on the information that we

provided today, would be our request, that ths

Commission enter an order find1ng it has no

j uri sdi ct1on over this Complaint and to dismiss the

Complaint.
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And I'm happy to answer questions.

CHAIRMAN RANDALL: Any questions for Mr.

Glsssstte7

COMMISSIONER WHITFIELDI Yes, Mr. Chairman.

CHAIRMAN RANDALL: Comm1ss1oner Whitf1sld.

COMMISSIONER WHITFIELD: Hr. Gressette, 1n

fairness, I probably should've asked this same

question of Mr. Smith — and if he wants to, he can

reply to 1t, as well. But — and for the record, we

somewhat, as a jud1cial. body, live 1n a 11ttle b1t
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of a cocoon. So what you referenced, the letter
fram ORS, the response, outlining the regulat1ons

of ths Commission from Mr. Campbell back in 2016,

are you aware of any other contact or response from

ORS, or contact from ths Complainants to ORS, or

any other communication beyond that point, or-
until they filed this Compla1nt, excuse me. From

that point until they filed this complaintf

MR. GRESSETTE: I am not certain that the

Comp'lainants had additional correspondence or

communication. They may have. Ult1matsly-

actually, I'm sure that they must have, because at

some point, when the agreemsnt was reached that the

Campla1nants would pay for the equipment, DIUC

would br1ng it in the system as long as 1t complied

with the requirements, et cetera — the contract

that we'e talking about — when that agreement was

reached, my understanding is that both parties

separately talked to ORS and ORS said, "Look, if
yau folks have worked it out, that's fine with us.u

And the utility was fine with that, and is fine

with the contract as it's drawn.

Ths real d1fficulty that faces a uti'lity in

this circumstance is, (f it makes the determination

not to provide service, the only way it can not get
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into a b1g financ1al mess is if the procedures are

followed and the Commission is provided an

opportunity to rule. You know, what the papers

submitted essent1ally say is my folks at DIUC went

back and forth with the folks at ORS, understood

that ORS was comfortable with the decis1on — that'

a question of fact; that will have to be sorted out

at some point — but my point 1s that, in order for

the uti11ty to do anything other than what it did

in this c1rcumstance, it needs a dec1sion. And it
was not in a position to go and get the decis1on;

that burden was on the Comp'lainants.

COMMISSIONER WHITFIELD: So what you'e saying

is there was obviously, in your mind, some

d1alogue, some d1scussion, but you don't know of

any other written documentation other than what you

cited in 2016.

MR. GRESSETTE: No, sir.

19
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COMMISSIONER WHITFIELD: All r1ght. And,

again, 1n fairness, 1t's his c'l1ent; I should

probably go there, too. But thank you.

MR. GRESSETTE: Yes, sir. Thank you,

Commissioner.

CHAIRMAN RANDALL: Other questionsg

Comm1ss1oner Ervin.
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COMMISSIONER ERVIN: It seems to me that this

would be a case that would be perfect for mediation

because, you know, you look at the equities, and so

forth, and the arguments on both sides. Have you

tr1ed to resolve 1t in that way7

MR. GRESSETTE: The difficulty w1th mediating

this case — f1rst of all, to answer your question,

the parties have not engaged 1n a formal mediation

where we have engaged a mediator and assembled in a

physical place. Counsel and I have an excellent

relationship, have had frank conversations, have

been back and forth, and tried several times with

our various clients to approach the situation from

new and d1fferent angles.

I can candidly tell you that the ut1lity 1s in

a position that it was in when the Complainants

approached it. If the ut111ty agrees to foot this

$ 100,000-plus, $ 150,000 bill, to install service to

these two homes — when we come back from a rate

case, you know how active the POAs are out on this

1sland — they are going to come after DIUC for

spending $ 150,000 to serve two houses that are

fa111ng into the ocean. If we don't do it, we risk

this circumstance [indicating]. And so the only

thing that really helps Daufusk1e 1s some sort of
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agreement, mediated result, that would involve the

Commission essentially prs-ruling on whether this

could be included in the rates or it shouldn't be,

and that has been the difficulty in getting there.

We want to do whatever is best for the

ratepayers. And so that the Commission is clear

and so that the Complainants are clear, Daufuskie

will do with this circumstance whatever the

Commission tells it to do. If the Commission says,

"Under the circumstances of this case, you should

have installed these services. Take them into your

system. They can be part of what's used-and-useful

in the future and you can include them in your

rates in the future," that's what they'l do. If

the Commission says, "Look, we understand under

this unique circumstance, because of the geography

and the facts, as they played out, we don't think

that the entire ratepayer base should be paying for

$ 150,000 that essentially only serves two homes,"

then that's what we'l do, as well.

So although we come in conflict, because

that's the nature of a proceeding, part of the

problem is that, when we didn't follow a particular

procedure at the front end, it has put us in a very

unique position at the end, which is simply going
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to require adjudication by, I believe, a court of

competent jurisdiction or this Commission, should

it choose to exercise it.
COMMISSIONER ERVIN: So if we, hypothetically,

were to agree to such an order, would both — would

all parties — do you have the authority to bind

your clients that that would be a final resolution

of the matter, there would be no further appeals,

no further litigation7

MR. GRESSETTE: If the Commission were to—

COMMISSIONER ERVIN: Make a determination like

you suggested.

MR. GRESSETTE: Yes, sir. We would abide by

it. Yes, sir.
COMMISSIONER ERVIN: You'd abide by it.
MR. GRESSETTE: Yes, sir.
COMMISSIONER ERVIN: You wouldn't try to go to

the Supreme Court, run up more expenses—

MR. GRESSETTE: No, sir, not at all. The goal

18

COMMISSIONER ERVIN.'ight.

MR. GRESSETTE: — to—

COMMISSIONER ERVIN: Have a universal

resolution of all claims.

25 MR. GRESSETTE: Yes, sir. And, again,
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candidly, my clients don't plan to pursue a rate

case for several years from now. We know how

involved the most recent one has been. We'e still
on an appeal. And so they'e not in a position

where they can get a ruling on this within this

year. These unusual expenses would not be in a

test year. You know, there would be complicated

issues. But, if there is a way that the Commission

could work with us to give us a ruling, one way or

the other, we would certainly abide by it, no

appeals.

COMMISSIONER ERVIN: iir. Smith, what do you

think about that7

MR. SMITH: My clients'nterests are

certainly in trying to resolve this without further

cost and worry. That's what we'e been trying to

do since the storm in 2016. And I believe that, if
we could reach a resolution, they'e reasonable and

they'd be very happy.

COMNISSIONER ERVIN: And they would also agree

not to appeal or file separate lawsuitsg In other

words, they would be willing to be bound by this

judgment or ruling7

MR. SMITH: Without knowing what that ruling

is, I can't answer—
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COMMISSIONER ERVIN: Yes, sir. Well, 1st me—

MR. SNITH: — what the decision is going to
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COMMISSIONER ERVIN: — just follow up and—

MR. SMITH: But I believe that they would.

COMNISSIONER ERVIN: Yeah. But you could make

a phone call and — or consult with them, and sign

off on it at some point7

MR. SMITH: Correct.

COMNISSIONER ERVIN: Yeah. Well, again, just

hypothetically speaking, what do you think would be

a fair amount to contribute to used-and-useful rats

base, what percentage7 Have y'all talked about

thatg

NR. GRESSETTE: No, sir.

MR. SMITH: We have not.

COMMISSIONER ERVIN: Would you be willing to

talk about it, if we took a 10-minute recess7

MR. SMITH: Yes, sii.
2D
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COMNISSIONER ERVIN: We need to confer with

our counsel, to — just to make sure that we'e on

the right path.

MR. GRESSETTE: Yes, sir. I think the goal

would be, if we can reach some resolution today, by

agreement or decision of the Commission, about who
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should bear the casts and the—

COMMISSIONER ERVIN: Both sides would be

responsible for their own costs and attorneys'ees.

10

MR. GRESSETTE: Yes, sir. If we could

determine the ultimate issue, whether DIUC should

have or shouldn't have put this in, then the next

question becomes can it be included in rate base in

the next proceeding.

COMNISSIONER ERVIN: All right.

12

13

15

Mr. Chairman, I suggest we give the attorneys

a chance to talk for 10 or 15 minutes, while we—

CHAIRMAN RANDALL: Okay. Let's get any other

questions that anybody—

COMMISSIONER ERVIN: Great.

16
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CHAIRMAN RANDALL: — else wants to ask before

we do that. Anybody else got a questi on7

COMMISSIONER WHITFIELD: Mr. Chai rman7

CHAIRMAN RANDALL: Yeah. Commissioner

Whitfield.

COMMISSIONER WHITFIELDI'Did you have anything

you wanted to add, Mr. Sm1th, about the question I

asked to oppos1ng counsel, Mr. Gressette, about the

interact1on with ORS7

25 MR. SMITH; I will clarify for your
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information, yes, sir. We corresponded — I

corresponded, on behalf of my clients, with ORS,

spoke with them on the telephone, trying to

understand the regulations and the situation as it
might be viewed by the Regulatory Staff and this

Commission. Those communications did not result in

any firm decision. Unfortunately, ws did not get

any true guidance, but ws did make the effort and

ask ths questions.

In response to some of those communications,

the ORS Staff did contact the utility directly. I

don't know that it went through Mr. Gressette—

MR. GRESSETTE: [Shaking head.]
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MR. SMITH: — but they did talk with the

Guastellas directly.

COMMISSIONER WHITFIELD: Thank you, sir.
COMMISSIONER ERVIN: Just so that we'e clear,

I think the cleanest way to do this would be a

consent order where both attorneys, or all

attorneys and parties, sign that they agree to be

bound by ths order, and it would be a final

resolution of any of all claims. Would you agree

with that7

NR. SMITH: That's what I understood you to be

saying.

3/20/I 9
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COMMISSIONER ERVIN: Yes, sir, correct.

Mr. Chairman, I suggest we take a 15-minute

recess and come back and see where we are.

CHAIRMAN RANOALL: Okay. Any other questions7

10

12

13

15

16
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19

20

21

22

23

25

[No response]

Okay. We'l take a break.

MR. GRESSETTE: Thank you, Commissioners.

MR. SMITH: Thank you, very much.

[WHEREUPON, a recess was taken from 10:50

to 11r40 a.m.]

CHAIRMAN RANDALL: We'l call this hearing

back to order.

I take it that counsel have been talking and

discussing, and so I'l 1st you guys tell us what

you'e been talking about and we'l decide where to

go from there. If y'all would get a microphone on,

too.

MR. SMITH: Can you hear us if we don't pick

it up7

CHAIRNAN RANDALL: Tell you what, go ahead and

sit down. Sit down while you'e doing it. That

way, you can speak right 1nto it.
MR. SMITH: [Indicating.] Thank you, very

much.

CHAIRMAN RANDALL: Yeah. Just get it — yeah—

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA
3/20/ I 9
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a little closer, and you'e okay.

MR. SMITH; Mr. Gressette and I have been able

to discuss it; we'e been able to confer with our

c11ents. Just got the final okay on what we had

discussed from both of my clients, so I think we'e

ready to put the basic terms on the record.

Obviously, a paper document would need to follow.

And we notice, of course, with Mr. Stark's advice

here, as well, that the ORS is not present, and

wondering if that — particularly as the rate 1ssue

involved arises, some advice and counsel from them

m1ght be appropriate, as well. Nevertheless, we

are, I believe, ready to speak to the Comm7ssion

with a proposed consent order,

CHAIRMAN RANDALL: Correct. What we'l do is

get your proposed consent order, and then it will

have to go to ORS, and then we'l proceed from

there,

MR. GRESSETTE: Yes, sir, Mr. Chairman.

Pursuant to the parties'onversations today

and the respective consult1ng with clients, I

believe that the three primary terms of the consent

order would be as follows: With regard to the

money expended for construction of the facilities,
the number in the filings 1s $ 112,000, so the

3/20/19
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parties would propose that DIUC provide to the

Complainants a credit in ths amount of half of

that, $56,000, to be used against future billings

for the properties owned by the Complainants on

Driftwood Cottage Lans. That would include

availability fees, as well as usage fees. The

$56,000 would be assigned between the two owners,

one-halt to each set of owners. And the credit

would not be transferable or available to any later

owner of the properties.

The second provision would be that the

Commission approve that all costs incurred by the

utility related to this matter be deferred to and

recoverable in future rates, and I believe that

would include attorneys'ees, consulting fees, and

the taxes.

And, finally, that the new plant value

assigned $56,000 be included in rate base and

recoverable in future rates.

CHAIRMAN RANDALL: Any-

VICE CHAIRMAN WILLIAMS: Mr. Chairman7

CHAIRMAN RANDALL: — questions'/

VICE CHAIRMAN WILLIAMS: Quick, quick

question.

CHAIRMAN RANDALL: Yes, sir, Commissioner

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA
3/20/19
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Williams.

VICE CHAIRMAN WILLIAMS: What is that — do you

have a total amount for the consulting fees and

legal fess'?

NR. GRESSETTE: I do not have one right now,

Hr. Commissioner. I do know that — I anticipate

ORS will want to verify those, so my thought would

be that we gather up all those receipts and provide

them to ORS to verify that they were, in fact,

incurred and are properly documented. I think that

would be a little bit different than an audit,

right'? We wouldn't expect them to come back and

say, mYou should have 34, not 38,e but I suppose

that's probably up to ORS and would impact us if
that happened.

CHAIRNAN RANDALL: Any other questions7

COHNISSIONER ERVIN: Mr. Chairman?

CHAIRNAN RANDALL: Commissioner Ervin.

COMNISSIONER ERVIN: Is it fair to say that,

if ORS signs off on your proposed agreement and the

Commission c'onsiders it and approves it, could you

also agree to a provision in the order that this

ends the pending litigation, any other claims that

the parties might have'? Essentially, have mutual

releases of any and all claims7

3/20/19
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10

12

MR. GRESSETTE: Yes, sir, Mr, Commissioner.

MR. SMITH: Yes.

COMMISSIONER ERVIN: Okay. That's good.

NR. SNITH: Yes.

COMMISSIONER ERVIN: Does the

homeowners'ssociation

— they don't really have any standing

at this point to raise issues, do they7 So they

don't need to bs a party to the action7

MR. SMITH: That's correct, sir.
COMMISSIONER ERVIN: Right. Thank you,

gentlemen. Appreciate your willingnsss to work it
out.

13

15

17
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22
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NR. GRESSETTE: Thank you, Commissioner.

COMMISSIONER ERVIN: We look forward to

hearing back from the ORS. They'l — we'd like for

them to sign on, as well, to the consent agreement.

Once all that's done, you can just package it up

and send it over to our Clerk, and we'l see it'
properly filed.

MR. GRESSETTE: Thank you, sir.
CONNISSIONER ERVIN: Thank you.

NR. SMITH: We haven't agreed—

CHAIRNAN RANDALL: Commissioner Whitfield.

MR. SMITH: — on a timeframe that the—

CHAIRMAN RANDALL: Hang on one second, and 1st

3/20/79
PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA
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Comm1ssioner Wh1tfield-

MR. SMITH: If you'd like to 1nstruct us.

CHAIRNAN RANDALL: — get a question in.

COMMISSIONER WHITFIELD: These are just basic

assumpt1ons, Nr. Smith, really for you, s1nce Mr.

Gressette had read what you'e agreed. I just want

to hear from you, for the record, 1f you agree — if

your clients agree to what Nr. Glessette just said.

NR. SNITH: They do. I was able to get in

touch with both of them dur1ng the break and

confirm.

COMNISSIONER WHITFIELD: And, lastly, another

assumption, I guess for you, Nr. Gressette. The

company agrees to cont1nuat1on of service until all

of this is resolved7

16

17

19

20

21

MR. GRESSETTE: Yes, sir.

COMMISSIONER WHITFIELD: No — okay.

MR. GRESSETTE: Oh, you mean until,

presumably, we sign an agreement that says all our

disputes are resolved7

COMMISSIONER WHITFIELDI'Right.
22

23

25

NR. GRESSETTE: Yes, s1r. Certainly.

COMMISSIONER WHITFIELD: Because he had

ment1oned earlier about a threatening of

interruption of service 1n his in1t1al argument.

3/20/19
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MR, GRESSETTE: Yes, sir, subject to any

safety, emergency, or unforeseen action, the

utility will keep the services on until we can

either resolve this by entry of an order or some

other event happens that leads us to conclude the

parties can't resolve it.
CONMISSIONER WHITFIELD: All right. Thank

yoU.

10

That's all I have Nr. Chairman.

CHAIRMAN RANDALL: lhank you, Any other

questions7

12 [No response]

13

15

16

17

18

19

20

21
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25

Does counsel — do you have a suggestion for a

timeframe7

MR. GRESSETTE: I can prepare a very short

consent order and have it to ORS and to Mr. Smith,

along with — I can do that by Friday afternoon, and

I can get ths invoices and things together by

Monday afternoon or Tuesday. So, by Tuesday

afternoon, I can have everything to everybody,

CHAIRMAN RANDALL: Okay.

NR. GRESSETTE: And then when should we have

it to the Commission7

COMMISSIONER ERVIN: Just as soon as the ORS

folks sign off on it, we'd be ready for filing.
3/20/19
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CERTIFICATE

I, Jo Elizabeth H. Wheat, CVR-CM-GNSC, Notary

Public in and for the State of South Carolina, do hereby

certify that the foregoing is, to the best of my skill and

ability, a true and correct transcript of the proceedings had

in oral argument held in the above-captioned matter before

the PUBLIC SERVICE CONNISSION OF SOUTH CAROLINA,'N

WITNESS WHEREOF, I have hereunto set my hand, on

this the 7™ day of October , 2019.

Hearings Reporter, FSC/SC

Ry Commission Expires: JarutarU 2y 202t.
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I:«: I-:till'ttnl'll

Aprff Xl. Sanrpe
MeneSee ef Cennnner Be!steel

December 2, 2016

Dr. John Halwig
gog tots Street NB
Atlanta, Georgia Sogog

IUI! ORS Pile sox6-W-168a

Dear Dr. Helwigt

This letter is in response to your complaint Red at the Office of Regulatory Sta
(nORS") regarding Daufuskie Island Utgtty Company pDIUC'r "Compnn+. In yodr
complaint you state your property at 46 Driftwood Cottage Lane, Daufualde Island, 84,
has been without water and sewer service since October 8& 2016 due to Harris!am
Matthew. You are requesting DIUC pmvide a spctdfic date that water and sewer
will be restored to the property,

The ORS contacted DIUC for assistance to investigate and resporui to your complaint.
Acconhng to DIUC, due to Hmvicane Matthew, severe etc!don occurred causing a wa
out ofthe road and surrounding areas whme thewater snd sewer mains were iocateiL
water and sawer maine were destroyed and rendered unusable. DIUC states that the ro
and surrounding area w01 need to be restored and adequately protected hum futu
erosion before the water and seWer mains canbe reconstruoted to provide service to

DIUC states they are cmreutlyexploring other means ofaccess to serveyour propmty~
have not obtained rights ofway necessary to coustract water and sewer tnkastructm'e tp
serveyour pmpsrty. The Companystates a specific date for restoration ofwater andnewel
serviceto yom property cannot be pmvided at this timu

ORS conducted a conference call with a representative Rom DIUC on December x, soxd
and advised the Company ofthe following Publicgervlca Commission ("FSC") Rules autt
Regulations:

I

PSC gulations xos-64o and xo8~4o state "lfaoh utility, u!dsss
spec(deafly relieved in any case by the commhsionfram such obligation, shall opsrattt

t
t

I
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andmaintain rn safe, e@ctentandproper condidonsofallofitsfacilities and equipment
used in connection with ths services itprovides to any customer up to and including tQ
point ofdeffvsryfrom systems orfee(Sties awned by the custmnsr."

I

PSC~ Regulation r03-555 (e), states "Ihe utility shall bs responsible fdr
providing the location for ths connection ofthe customer's seroice pips to ths utilityb
senn'cspipe or the utgity'amain, whichsoer is applicabls, at ths utility's expense, and dt
no expense to the customer."

PSC~Regulation rog-Syo (B) states "It shall bs the obligation ofeach utNty
dependent upon its ability to procure and retain suitable fucihttes and rightsfor tt(e
construction and maintenance of the necessary system to furnish adequate sewsrag(t
sero(ce to customers in the area or territory in which itoperates."

I

I

PSC Kata Regulation togygg, "When the utility renders temporary seruics to u
customer, it may require that the customer bear all the cost ofinsta ifing orul removing
the ssruice in excess ofany salvage realised." I

Based on ORS's review, the Public Service Commission of South Carolina's roles anti
regulations do not identify a speciflc tlme period for water end sewer service rsstomtiotL
ORS will maintain contactwith DIUC in regard to their effort to restorewater snd sew@

service to yom property.

Ifyou are not satisfiedwith the response from the ORS's investigation, you have the rig(t
to fileyour complaintwith the PSG To flle a complaint with the PSC, you must complete
the PSC's complaint form avsflable online at Pttlgtdrtnacgtnt. The completed foun mug
thenbe mailedto the PSC at rot Bxecutive Center Drive, Suite too, Columbia, S C. 29sl)

Ifyou have any questions, please contact me at t-goo-gaa-tggt, extension ygr94, or viIt
e-mail atgsainphalsrggtttgffdngt w

I

Chad Campbe)t
Consumer Services
Offlce ofRegulatory Stsff

cc: Mike Guastella, Guastella andAssodates (VIAL-MAIL)
Dawn Hlpp, ORS Director, UtilityRates and Services
Sarah Johnson, ORS;Director, VtifityServices
Willie Morgan, ORS, Director, VtilityRates

April

Sharp, ORS, Manager, Consumer Services
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December 21, 201 8

mrs X&.dim w»
xt»s»rs ssr»f s»»»ssr p» /rsts

Jocelyn O. Boyd, Esquire
Chief Clark dt Administrator
Public Service Commission of South Camlina
101 Executive Center Drlvo, Suite 100
Columbia, Sos th Cem0na 292 10

RE Stephen snd Beverly Nonernnd Michael and Nancy Hclwlg, Complain»»tv/Petitioners
v. Daufuskie bland Utility Company, Inccrpcmted, D»fendcnt/Respondent
Docket No. 2018-364-WS

Dear Ms. Boyd:

While the South Csrogna Omce of Regulatory Staff ("ORS») understands that thmu arc

complex Issues that must be resolved in this case, it also begeves that it ls In the best latcrcst

of mtcpaycrs for adequate utility service to bs pmvided in a safe and reasonable

manner. ORS has commun)cated cxtcnslvcly with counsel for both Daufuskic island Ulillty

Company ("DIUC") and the Complalnnats and believes thai DIUC hns the capability to

safely restore service to tho Complaiaants Immediately. As n result, ORS would respectfully

rcqucst, absent a showing from DIUC Indicating why It cannot safely restore service,

expedited mvlew from the Public Service Commission ofSouih Carolina and a requirement
ibat DIUC immediately restom service to the Compialnants with the understanding that

restoration of service does not tvalva any position that nny party may take ln this matter.

cc: Joseph Mclchers, Require (via B-mall)
All Parties of Record (via B-mal I)
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t

II WALKER
i GRESSETTE

i
FREEMAN
L IN TON "

THOMAS P. GEESSEHE, Ja,
Olrech 843.727.2247
Emoa: GmnetleraWGFLIAW.corn

November 19, 2018

~V'a Stall annnrjjIILM~ai
Mr. Chad Campbell
Office ofRegulatory Staff
Supervisor, Consumer Services
1401 Main Street, Suite 900
Columbia, South Carolina 29201
Email: ccampbetiregstaif.sc.gov

V~la ~ail 0~US ai
Office of the Clerk
Public Service Commission of South Carolina
101 Executive Center Drive, Suite 100
Columbia, SC 29210
Email: contact@psc.sc.gov

~i JglajLaatd~g~al
Newman Jackson Smith
Nelson Mullins Riley Fk Scarborough LLP
151 Meeting Street I Sixth Floor
Charleston, S C 29401-2239
Email: jack.smith@nelsonmullins.corn

RE: Daufuskie Island Utility Company, Inc. ("DIUC "I

Complaint of Michael end Nancy Nalwig and Beverly Noller
Initial Informal Response
DocketNumber TBD

G. Trenhofm Walker
thomorP Greoene Jr

lon W. Freemen
John P. Union. Jr.

charlet p, sommeroa, IV
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Deer Mr. Campbell:

My office received a courtesy copy of correspondence related to the above-referenced matter. I am going to

be out of the office beginning tomorrow and will not be available until December 2, 2018, so I wanted tc

provide you with at least an initial indication of DIUC'3 position. This is meant to be an initial, informal

response and DIUC reserves the right to file testimony, exhibits, and additional responsive information should

the mme be necessary.

Walker Greilelte Freeman S. Llnion. LLC

44Hotellilreel,chorletlon.SC27401 1
Puaok22147,Chorlerton.SC2ril3 1

S43.727.2200

www.WGFLlAW.corn
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Michael Halwig, Nancy Halwig, Beverly Noller and Stephen Noller (together the "Customers") own property
an Daufuskie Island, South Carolina within the service area for Daufuskie Island Utility Company, Inc.
("DIUC"). The Customers were served by DIUC until a hurricane destroyed the roadway and DIUC
infrastructure that allowed DIUC to service the Customers'roperty. After the on-island Homeowners'ssociation

rebuilt the roadway, DIUC re-installed infrastructure and resumed water and sewer service to the
Customerx After Hurricane Matthew again washed out the roadway and the DIUC infrastructure, the HOA
refused to rebuild thc roadway. DIUC consulted with ORS and understood that lt was not obligated to purchase
additional easements to install for a third time infrastructure to serve the Customers.

The Customers nonetheless wished to obtain service. So, the Customers and DIUC entered into a Customer
Service Agreement ("CSA") (copy attached hereto as ~Exh' . Pursuant to the CSA, the Customers would
construct infrastructure that upon approval by DIUC could become pert of the DIUC system allowing DIUC
to resume serving the Customers. Some of the installed items would be on the Customer's property and would
remain under the Customers'wnership and care. Under existing law DIUC would not be taxed for thc new
items which would be recorded as contributions in aid of construction. DIUC agreed to waive any
administrative costs that it might incur from Guastella Associates, DIUC's manager.

The CSA contains thc following relevant provisions.
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1. In order to protect other customers from sharing in tbe cost responsibility, It would be the
responsibility of the affected Customers to have the Project Mains installed. The purpose of this
provision wss to prevent DIUC's other customers from being forced to subsidize a third installation of
inflastructure to the Customers'roperty.

5. Upon Completion of the Project Main, Customers will provide DIUC with an acknowledged
bill of sale transferring them to DIUC, and they shall be and remain the property ofDIUC and
its heirs and successors, and will be treated as contributed for rate setting purposes. This
provision specifically explains that thc Customers and DIUC are agreeing the Project Mains will

become the pmperty of DIUC and they will be booked by DIUC as contributions in aid ofconstruction.

Pursuant to the Tsx Cuts and Jobs Act (TCJA), DIUC will be required to pay taxes for the contributions in aid

of construction related to the Customers'ontributions to the DIUC system. Under the TJCA, DIUC will
incur a tax liability at a rate of $33.24 for every $ I00.00 of the amount booked as contributions in aid of
construction. The amount taxed will include costs for the infrastructure ss well as associated engineering and
labor casts. The TCJA wss in effect when the CSA was executed.

Co
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D
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CD
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0

0

Afler construction was completed and DIUC received all the necessary documentation required by the CSA,
counsel provided a document outlining the taxes due. Because counsel for the Customers had recently initiated
an informal complaint with ORS, the document was intended to evidence the transection was complete and

that sll conflicts between the Customers and DIUC had been amicably resolved. The document was captioned
as "Addendum to Customer Service Agreement," which the Customers appear to have perceived to be some
sort of renegotiation of the CSA. That wss not the purpose of the document, as explained by correspondence
fram DIUC counsel (copy attached hereto as ~Ex iblt B .
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DIUC has obtained necessary documentation to complete the transaction described in the CSA and invoices
for the following costs associated with the Project Mains.'INCO

Thomas and Hutton
Joe Davis
Sea Island Land Survey
SC DHEC
Transportation Costs

Tax Rate
Tax Due

$ 69,337.72

'39,346.35

$ 2,650.00
$ 1,300.00
$ 250.00~00
$ 112,954.07~o
$ 37,545.93

Based upon the terms of the CSA snd all the information available to date, the Customers are obligated to pay
the tax obligation of $37,545.93, which is equal to 33.24% of $ 112,954.07, that DIUC will incur, plus
reimbursement for DIUC legal fees in the amount of $3,900.

DIUC remains willing to cooperate with the Customers snd to assist es it is able, However, DIUC is not at

this time authorized to pass on to its ratep ayers these costs attributable solely to the reinstallation of the project
Mains for the Customers. To ensure its collection of these costs and to prevent DIUC's other customers from

bearing the burden of the same, DIUC requires remittance per the CSA prior to activating service for the

Customers.

I hope this letter will be sufficient to explain the circumstances and to resolve this matter. However, if
additional information is required please allow DIUC ample time to respond taking into acoount my return to

the office on December 2, 2018.

Sincerely,

/r/
Thomas P. Gressette, Jr.

DIUC provided the Customers with a statement from its legal counsel indicating that DIUC has incurred legal

costs of $3,900.00 related to the matters contained in the CSA. The legal fees are a cost to DIUC as part of
the CSA end DIUC is not authorized to peas that cost on to its other customers.
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Enclosures (ss stated)

cc: DIUC, Attention Guaste lie Associates, Inc.

'upplemental Schedule from Pinco totaling $76,487.72 less $7,150.00 for Items 6 and 7 which will remain

the pmpcrty and responsibility of the Customers.
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Daufuskie Island Utlllty Company, Inc.
725 N, Hwy AIA, Suge 0103, Jupger, FL 33477
888-635.7878

G&b4( i'Ph~
2
O
O
m

m0
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Ms. Bsv Ndler
36 Drgtwood CoNage Ln

Oaufuskle island. SC 29915

Or. Mlchael Hslwlg

46 Orgtwood Degage Ln

Oaufuskls Island, SC 29915

Januery30,2018

RECEIVED
FEB 07 20)0

NELSON, ML)LL)NS
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Ngr Customer Service Agreement for Customers located st
36 & 46 Orglwood Cattage Lane

This Customer Agreement ls necessary because of severe snd cantlnuous storm snd

Ndel acean erosion thai destroyed the sedlon dread ldwted between 22 end 33 Driftwood

Cohage Ln. containing Oeufuskle Island Uggty Company's ("OIUC") water and sewer tecggles.

Because these fadgdes could not be replaced as orlglnagy designed, DIUC ls unable lo provide

service to customers located at 36 & 46 Driftwood Cottage Ln ("CustomersI). As en eltamsgvs,

OIUC provided Customers whh a "Letter of Intent" lo serve Ihe customers by connecgng to

existing mains along Martlnengel Ln. and Insleg new mains end fedgtles ("Project MalnsI)

Ihrough the Melrose Golf course to the Customers premises,

DIUC wyl serve Customers under the fogowlng tenne af this sgreemenb

In order to protect other customers born shedng ln ths cost responslbglty, It would be

the responslbggy of the sffeded Customers to have ths Pro)ed Mains Installed In

accordance wtlh Ihe plans they sogcged fram Thomas & Hutton, st their cosL

2. The Insleystlon of the Pm)act Mains must comply with ag appgcsble laws, ordinances,

rules, regulagons snd lawful orders of gavemrnenlel authorgles, and approved by DIUC.

3. Customers wgl provide OIUC with the fogowlng documents: wrthen approval by tho

owners of Ihe Melrase gott course for the Project Mains Inslagadon; eesemsnkr of

sufficient width for the perpetual access to repair, re place and maintain ihe Project

Mains, Invoices pertaining ta eg costs Incurred Including but not 8m gad lo, engineering,
parmihlng and construction.

Upon completion oghe Pro)eel Mains Inslagatlon, Customers must submit detaged "as

bugl" drawings prePared by s lbensed surveyor.

5. Upon Completion of the Project Main, Customers will pmvide CIUC wgh an

acknowledged bgl af sale transferring them to DID C, end Ikey shag ba and mmeln Ihe

property of DIUC and Its heirs and successors, snd wgl be treated as contributed for rats

seigng purposes.
6. The Customers shell not for any reason be entgled to any refunds with reaped to ihe

Project Mains or sny future extension or use of those fadgdee.
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Under the circumstances of the need for this agreement there wgl be no charge for

admlnlsuatlve fees. Upon exacugon of Ibis agreement and compliance with lls pmvlslcns,

service will be connected lo Customers premIses.

GUASTELI A ASSOCIATBS, LLC
Mansg

Mike J. Guastega
Vice President- Operagrons

. Michael Hslwtgm „~,cr,lx

Cc: Wggo Morgan
Chad Campbell
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an dd S yd Oakwood uttmea taaw tthtme wd trna« aoedoatwI
Wcdtwcday, Octatw St, retd 2 3S etc PS

Jack,

Thanks for your letter. I apologize if1 created confusion by the Addendum I recently
fonvarded. DIUC did not intend to change the Customer Service Agreement («CSA"); my
goal was just to assemble and identify all the various documents in one place for tbe parties.
If there is a better way to handle the paperwork, I am certainly open to that.

Best,

Tully

DIUC does not want to alter the terms of the CSA. As we have discussed, DIUC cannot
charge its other customers for the $3,900.00 for legal costs and $37,545.93 for taxes DIUC
will incur for tbe Contributions in Aid ofConstruction. In order to protect other customers
from sharing iu the cost respousibtTity, as set forth in the CSA, the Halwigs sad Nollers must
beer that cost.
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From: Margaret Marks &margaret.marksCmnettonmutRns.com& On Behalf ttf Jack Smith
Sent: Wednesday, October 31, 2010 1 52 PM

To: lhomas p. Gressette, Jr. &GressetteL&WGFLLAW.&om&

SubJect: 46 & 36 Driftwood Cottage Lanes (Halwlg and Noger Residences)
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Please aaa the ahachad letter.
Bast,
Jack

11 NELSON MULLINS
Jack Smith
' '

B-I3.534N309
15J Sleeting Street Suite 600 l Cberleyton SC 2940J
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t

) WALKER
I GRESSETTE

i
FREEMAN
LINTON

G. Trenhdm Wanar
Thomas P. Greasehe. Jr.

lan W. Heeman
John P. Union. Jr.

Choler P. SommeralL IV

I
m
O

z
O

I

THOMAS P. GRESSEITE. JR.
Check al3.727.22SP
nnaa GmsseneeWGFLLAWDam

December 26, 2018

EaZ00J(QJIIy.
Newman Jackson Smith, Esquire
Nelson Mullins

I
m
CI
r

hs
CI

Io
O

Andrew Batcman, Esquire
Jeft'my M. Nelson, Esquire
Olficc ofRegulatory Staff ch

IO

RE: Daufuskic Island Utility Company, Inc.
Docket No, 2018-364-WS
46 & 36 Driftwood Cottage Lane (Hslwig snd Noller Residences)

Dear Counselors:

(3

O

In response to the correspondence from ORS dated December 21, 2018, and pursuant to requests by the

Customers (Halwig and Nollcr), service hss been activated at the 46 & 36 Drilbvood Cottage Lano.

However, it is my understanding that certain equipment on one or both of the Customers'mperties
(customer side of thc mctcrs) hss been damaged by tides and/or erceion and that repairs sre necessary
and/or underway. The damaged items were installed only a few months ago, which highlights the reasons

providing service to these homes is ill advised and risky. DIUC will cooperate as it is able, but I would

note that it is ihe Cue tomms'apoasibility to comply with a 11 permitting and inspectian requirements for

repairs conducted on their properties.

rlr

ek

cr
AS

I have not visited tbe sites this week, so I em not cetiain of the issues. I do hope for the Customers'hat
thcsc matters can be easily remedied. O

Sincerely yours,

/3/
Thomas P. Cressette, Jr.

Walker Gresset le Freeman 2 Ltn tars LLC

es Hams slroel, chaeoslors Sc 29sct 1
Po asx22167, choomlors sc 29els 1

co727 22cc
www.WGFLIAW corn
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BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTHCAROLINA

DOCKET NO, 2018-364-WS

DIUC RESPONSES TO
SC OFFICE OF REG. STAFF'S
li'IRST AND CONTINUING
AUDIT REQUEST FOR
RECORDS AND
INFORMATION

IN RB: Stephen and Beverly Noller and Michael
and Nancy Halwig, Complainants/
Petitioners v. Daufuslcie Island Utility
Company, Incorporated, Defendant/
Respondent

Irl
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TO: ANDREW BATEMAN, BSQ.
SC. OPPICB OF REGULATORY STAPF

Daufuside Island Utility Company ("D1UC") hereby responds to the South Carolina Office of
Regulatory Staff's First and Continuing Audit Information Request for Records and Information,
dated January 22, 2019, ss follows.

1. Produce an electronic copy of sll responses provided by DIUC in this proceeding to all
discovery issued by other parties.

RESPONSE:
DIUC ivill produce to ORS an electronic copy of all responses provided by DIUC in
this proceeding ta discovery requests issued by other parties.

2. On page two (2) of the DIUC Answer, filed with the Commission on 12/17/18, DIUC
represented that, 'TlIUC consulted with ORS and understood that since its easement had

washed into the ses, DIUC was not obligated to purchase additional easements to install
for a third time inii'astructure to serve these two customers."

a. Provide the date, time, attendees of the call and/or meeting in which DIUC received
the guidance fiom ORS that formed DIUC's position that DIUC was not obligated
to "purchase additional easements to install for a third time infrastructure to serve"
the Halwig and Noller premises.

b. Provide all supporting documents to detail the meeting/call with ORS including but
not limited to meeting/call notes and correspondence.

RESPONSE:
DIUC objects to this Request because:
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1. The Request is overly broad in time in scope, unduly burdensome, and not
proportional to the needs of the case.

2, The resources of the parties with respect to the requested information are similar
and to force the expense associated Ivith the proposed discovery on DIUC improperly
imposes sn undue burden on DIUC.

3. The Request refers to DIUC's Answer and seeks information about "guidance
from ORS," although that is not the statement included in DIUC's Answer.
Therefore, the Request is premised upon s mischaractcrizstion and misstatement of
information provided by DIUC in its Answer. To respond DIUC must accept this
mischsracterization, which it does not.

Subject to these objections, DIUC states:

Following Hurricane Matthew in October 2016, DIUC consulted with staff at ORS
regarding DIUC's provision of water and sewer services to thc Complsinants'roperties.

Michael Guastella of Guastella Associates, DIUC's manager, participated
in multiple telephone calls and exchanged emails with iaembers of ORS staff. Of
course, not all calls were specifically documented by DIUC and not all conversations
between DIUC and ORS on this matter were followed my emails referencing the
same. Select communications sre discussed beloiv and copies of relevant emails are
hereivith produced bearing Bates Numbers DIUC 0001 to DIUC 0091.

DIUC and ORS approached the situation cooperatively and freely exchanged
information in an effort to address the unique c1rcumstances involved.

For example, in a November 14, 2016, email from Mike Guastella to ORS's Chad
Campbell with copy to ORS staffmembers Dawn Hipp, Sarali Johnson, April Sharp e,

and Willie Morgan, DIUC explained the circumstances and its positloni
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Due to the hurricane, the main break was caused by awash out of the road
and surrounding immediate area under which the maiu was located.
Unless the road and surrounding area is restored and adequately protected
from any future erosion, it would not be possible to reinstall the main at
that location. Clearly, the utility is not responsible for road and land
recovery under the circumstances. We have been looldng into other means
of access to the Hahvig properiy, but do not yet know the options in term
ofownership of other property or avsilsbiliiy of rights ofway, and of equal
significance who would pay for the cost. It seems that it is Mr. Halwig's
responsibility to provide reasonable access, which may require a
restoration effort by appropriate municipal authorities. In the meantime,
we sre also trying to find snsivers to these questions. Attached for your
information sre notices of restrictions regarding occupying the properties
posted on Mr. Hahvig's and his neighbor's properties. This is a more

Page 2 of 6
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complex probletu than simply repairing or replacing a small section of
main. We have had communications with Mr. Halwig explaining the
circumstances and an inability to provide an estiraate of restoration. It is
still impossible to provide specific dates when the road and ground
restoration that may be necessary, and whish would not be the utility's
responsibility, must be completed before we can reinstall a main - or find
other means of access to Mr. Halwig's property,

DIUC's position was based upon the conclusion that it would not have been a prudent
decision for DBJC to voluntarily install lines to these lwo rapidly eroding properties
and then attempt in its next rate proceeding to make all the other DIUC ratepayers
absorb the cost.

As noted by the additional November 2016 emails attached, Michael Guastefla
communicated further with Chad Campbell and Willie Morgan regarding the matter,
At no time in any of the telephone conversations or email exchanges did any ORS
staff member state or suggest that DIUC was obligated to purchase additional
easements to install for a thh d time infrastructure to serve tbe Complainants.

On December 1, 2016, ORS staff members Dawn Hipp, Willie Morgana and Chad
Campbell joined Mr. Guastella on a conference call to discuss the Btuaiion impacting
the Halwigs snd Nollers. Ms. Bipp encouraged those on the cafl to "think outside the
box" in an effort to be creative in findin a solution that would work for the property
owners without subjecting DIUC or its ratepayers to excessive costs. During that call
ORS staff encouraged DIUC to perhaps suggest a contractor and/or engineering fr m

to potentially assist the Hsbvigs and Nollers. In Mr. Caanpbelps December I, 2016,
email summarizing the call earlier that day, Mr. Campbell did not in any way indicate
DIUC was obligated to purchase additional easements to install for a third time
infrastructure to serve these two customers.

In its December 2, 2016, letter responding to Dr. Halwig's 2016 complaint& ORS did
not indicate in any way that DIUC was obligated to purchase additional easements to
install for a third time infrastructure to serve the Complainants. That letter was
signed by Mr. Campbell and indicates copies were provided to Dawn Bipp, Sarah
Johnson, Willie Morgan, and April Sharpe.
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On December 14, 2016, the South Carolina Supreme Court heard oral arguments In
DIUC's appeal of its roost recent rate case order. Michael Guastella and Dawn Bipp
were bath present. After the oral argument Gusstella and Hipp discussed theHalwig-
Noller situation. Mr. Guastella updated Ms. Hipp regarding DIUC's efforts and Mr.
Gusstella's scheduled meeting the fallowing day with OCRM regarding the Halwig
and Noiier properties. Ms. Hipp indicated DIUC wss more than meeting all its
obligations in the situation.

DIUC also copied Mr. Campbell on correspondence dated January 27 2017, in which
DIUC provided information to Dr. Halwig. Mr. Guastella provided that information

Page 3 of 6
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to Dr. Hslwig in writing because ORS requested he do so during telephone cag(s)
regarding the matter.

At least one of these telephone csUs occurred an January 23, 2017, with Mr. GussteUa,
Mr. Campbell, and Mr. Morgan. During that csU the gentlemen discussed the
document provided by Mr. Halwlg snd lsbeged DB-I". Mr. Guastega explained that
DIUC did not prepare that document aud that DlUC could not agree with it because
it stated that DIUC would be "responsible for obtaining the necessary permits, the
necessary surveys and the necessary paperwork to create the nelv utility easement.
They will also be responsible for aU construction costs and lvig return the construction
area across the course to its prior state." Gusstegs again made clear DIUC's position
that it could not agree to subject its other ratepayers to covering the casts of a third
installation to serve the Complainsnts, especially given the ongoing and rapid erosion
at the properties. The January 23, 2017, call is also referenced in an email from Mr.
Campbeg to Mr, GuasteUs dated January 24, 2017. During this call Mr. Campbell
nor Mr. Morgan ever suggested to DIUC that DIUC was obligated to purchase
additional easements to tnstaU for a third time infrastructure to serve these two
customers. Likewise, the follow up email does not suggest in anyway that DIUC ives
obligated to purchase additional easements to install for a third time infrastructure
to serve these hvo customers.

Vta email dated March 21, 2017, Mr. GusasteUa reported to Mr. Campbell that the
Halwigs and NDUers were proceeding with instsgaNon of additional equipment in a
new easement, st the landowners'ost, as previously discussed between Messrs.
GuasteUa, Campbell, snd Morgan:

A quiclc update on the Driftwood/Hslwig situation. I heard from Thomas
& Button again and it sounds as though they will be lvorldng with both
residents (Halwig & NoUer) to provide the engineering reports for new
customer service lines. They wilt be inspecting the area possibly as soon as
this week. Our Operators will be lvith the engineer to answer any questions
and show them our facilities. I will update you again when I have new
information.

Mr. Campbell responded, "Thanks for the update Mike." Lilce the previous
correspondence from ORS to Mr. Guastega, this email from IVB. CampbeU does not
indicate in any way that ORS disagreed with the construction as it wss proceeding, at
the landowners'xpense.

m
m
C7

xt
O
Z
C7

ll

m
C1

M
co

CD

al
C

CD

cn
u

CD
O
0

CD
O

O0
Cl

Ccl
co

CD

CD
CD
Cc

u
Ol

CD

0

This summary has been provided in an effort to be cooperative lvhile preserving
objections.

Generally, snd hosed upon its objections, DIUC reserves the right to present
additional facts and documents in support of its position.
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3. On page six (6) of the DIUC Answer, filed with tbe Commission an 12/17/18, DIUC
represented that, "DIUC sought input from ORS. ORS did not take the position that DIUC
wes obligated to incur these expenses snd ORS did not agree DIUC should pass these costs
on to its other ratepayers."

a. Provide the date, time, attendees of the call and/or meeting in which DIUC
represented that ORS did not agree that DIUC should pass these costs on to its
rstepayers.

b. Provide all supporting documents to detail the meeting/call with ORS including but
not limited to meeting/call notes and correspondence.

RESPONSE:
See Response to Request ¹2.

4. On page seven (7) of the DIUC Answer, filed with the Commission on 12/17/18, DIUC
represented that, "DIUC provided ORS a copy of the negotiated [Customer Service
Agreement] and discussed with ORS counsel that the CSA did not require any fiuther ORS
or Commission approvaL"

a. Provide the date, time, attendees of the call and/or meeting in which DIUC
discussed with ORS counsel that the CSA did not require any further ORS or
Commission approval."

b. Provide all supporting documents to detail the meeting/call with ORS including but
not limited to meeting/call notes and conespondenoe.

RESPONSE:
As indicated in the January 31, 2018, email from Michael Guastella to Thomas cfc

Hutton engineer Fred Sororian, DIUC provided ORS staff members Chad Campbell
and Willie Morgan with s copy of the Customer Service Agreement (DCSAD). Mr.
Guastella received no response to this email from Mr. Campbell or Mr. Morgan.
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In early September of 2018, Mr. Guastella spolce by telephone with Mr. Morgan
regarding the CSA and whetlicr or not any further ORS or Commission approval of
the CSA was required. Mr. Guastella was concerned that the Complainants'ew
threats not to pay the CIAC taxes per the CSA could arguably create a potential
impact on DIUC triggering the approval requirements of SC Regs. $ 103-743 aud ('t

103-541. Mr. Guastella asked for guidance and Mr. Morgan advised that Commission
approval of the CSA was not necessary,

5, On page nine (9) of the DIUC Answer, filed with the Commission on 12/17/18, DIUC
represented that, "DIUC consulted with ORS after HmricaneMatthew and DIUC consulted
with ORS regarding the Customer Seivice Agreement."

a. Provide the date, time, attendees of the call and/or meeting in which DIUC
consulted with ORS after Hurricane Matthew and DIUC consulted with ORS
regarding the Customer Seivice Agreement.

yege 6 of 6
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b. Pmvide all supporting documents to detail the meeting/call with ORS including but
not limited to meeting/caU notes and correspondence.
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Response Requests t/2 and t/4.

On September 25, 2018, Chad CsmpbrJI of ORS emslled Mr. Guastella seeldng a
response to an inquiry received by ORS front Attorney Jack Smltlt on behalf of the
Halwlgs and Nollers. Mr. Campbell described the Inquiry ss "regarding costs
associated with tvstorsl of water and sewer services to their properties on Drlfhvood
Cottage Lane, Daufuslde island, S.C.e

Mr. Campbell requested that DIUC eprovidc a response to tits ORS on or before
October 2, 2018. In your response, please advise what responsibilities have been
conveyed to the Ilshvlg's snd Noller's svlth regard to the restoral of woter and sewer
services to their properties."

Via cmnll dated October 1, 2018, Mr. Guastella responded by entail with attachments:

pve attached a copy of thc executed 'Customer Setvice Agreement', that
was sent on 1,31.18, In whtr1t you snd Willie were both copied. Also
included is the small correspondence between myself and Jack Smith
leading up to ihe customers'greeing ta thc tenne of the 'Customer Service
Agreement'.

Mr. Campbell and Mr. Guastells discussed the CSA via telephone on October 3, 2018.
Mr. Campbell then requested by emnil that same dsy that Mr. Gnsstella provide his
prevlaus "response to the ORS on Company letterhead.e Mr Gusatella provided that
response on October 4, 2018.

Respectfully submitted,

ntos rsrette Jr. Es .

Thomas P. Gressette, Jr., Rsq.
Walker Grcssette Freeman & Linton, LLC
66 Hasell Street
Charleston, South Carolina 29401
843-727-2249
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Counsel for Daufuskie Island Utility Co., Inc.

January 29, 201 9
Charleston, SC
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VKRIFICAT 0

I, Michael J. Guastella, Vice President ofOperations for Guastella Associates, the manager

ofD au fu ski e Island Utility Company, Inc„hereby affirm that the foregoing Responses to the South

Carolina Office ofRegulatory Staffs First and Continuing Audit Information Request for Records

and Information are true and accurate to the best of my knowledge based on my understanding of

the questions.

SWORN to before me this

md f~ 2919.

Notary Public for State ofNew Mexico

My Conunission Expires; ~c,
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March 6, 2019

A BLB ONIC FILING

Jocelyn O. Boyd, Esquire
Chief Clerk ds Adndnlstrator
Public Service Commission of South Camlina
101 Bxecutlve Center Drive, Suite 100
Columbia, South Carolina 292 10

co
O
u
ron

RB: Stephen and BevcrlyNoller aad Mchael and Nancy Halwig, Comptainaats/Petitioners
v. Dsufuskie bland Utfltty Company, incorporated, Defendant/Respondent
Docket No. 2018-364-%8

Dcm's. Boyd:

On February 27, 2019, the Public Service Commission of South Cnmlina ("Commission")
Issued Order No. 2019-22-H, in which it gave thc parties the opportunity to brief the Commission
on thc scope of the Commission's jurLsdiction as it relates to the issues ln thc case. The deadline
for the initial brief is March 6, 20 19.
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On Febmary 6, 2019, the South Camlina Office of Regulatory Staff ("ORS") filed the
Direct Testimony of Ms. Dawn M. Hipp, the purpose of which was to provide thc Commission
with the facts surrounding thc complaint received by ORS fmm Mr. Halwig and tha subsequent
interactions between ORS and Mr. snd Mrs. Halwig and Mr. and Mrs. Noller. The ORS does not
take e position on whether the Commission has jurisdiction sufficien to adjudicate thc matters at

issue in this proceetflng.
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Letter — Jocelyn G. Boyd, Bsquire
Page 2 of 2
Marsh 6, 20l9

Thercforc, plcasc allow this letter to serve as notification that ORB will not file au initial
brief pursuant lo Commission Order No. 2019-22-H.

Andrew M. Batcman

cc; Joseph Mclchers, Bsquire (via B-mall)
All Parties of Record (via B-mail)
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BEFORE
THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA
DOCKET NO. 2018 364 WS

Stephen and Beverly Noller and
Michael and Nancy Halwig,

Complaiuants,
V.

)
)
)

)

)
Daufuskie Island Utility Co., Inc., )

Respondent. )
)

COMPLAINANTS'RIEF
CONFIRMING JURISDICTION

Complainants Michael and Nancy Halwig and Beverly anil Stephen Nailer hereby provide this
brief to address the jurisdiction of the Public Service Commission of South Carolina (the
"Commission") as requested by the Commission. The parties were scheduled for the hearing in
this case on February 28, 2019. Pxior to the scheduled hearing, on Febmmy 26, 2019, counsel for
the Commission contacted counsel for both parties and asked for a briefregarding jurisdiotion and
postponed the hearing pending the Commission's decision on its jurisdiotion, For the reasons set
forth below, the Commission has jurisdiction to hear this matter and to provide relief to
Complainants.

BACKGROUND
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Complainants iuc property owners on Daufuskie Island, specifically on Driftwood Cottage Lane
in the Melrose Plantation Subdivision of Daufuskie Island. Daufuskie Island Utility Company
("DIUC") is the sale utility provider for the Melrose community. Complainants have no choice
but to obtain water and sewer service &om DIUC. The Complaint in this matter concerns the
refusal of DIUC to pxovide water or sewer to the Halwigs and Nollers following damage to its
mains under aportion ofDriftwood Cottage Lane. DIUC insisted that these customers phn, obtain
the permits for, and pay for the construction and Installation of mains connecting the water and
sewer mains on Mardnangel Road to those on Driftwood Cottage Lane adjacent to their properties
before it would restore service, Complainants engaged an engineer, hired a contractor and began
installation in November 2017 so they cauld get water and sewer service restomd and stop the
suffering of the loss of use of their homes since October 2016. In Jsnumy 2018 DIUC offered a
written agreement (the Customer Service Agreement) xequiring Complrdnants pay for the
installation that they had already begun. Rather than walk away fiom and abandon their homes,
and since they were already installing the replacement mains, Complsinsnts signed the agreement.
Following the installation of the replacement water and sewer mains, DIUC refused again to
provide service until Complainsnts signed a new agreement.

Additional background hdoimation is presented in the doouments filed in this matter, and
Complainants refer to and incorporate herein all allegations of the Complaint and all pm-filed
tesumony with exhibits ofComplainants and Respondent in this matter.
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ARGUMENT

The Commission hes jm'isdiction ln this matter pursuant to S,C. Code Ann. Section 58-5-210, et
ssg., which provides that the Commission is "vested with power and jurisdiction to supervise and
regulate the rates and seivice of every public utility in this state." This statute pmvides broad
authority to this Commission concerning the operations and service furnished by publio utilities.
The Commission has jurisdiction ovm this matter because DIUC's actions denied srevice to its
existing oustomers, failed to comply with the Commission's regulations, end was based on an
unauthorized agreement. Moreover, DIUC's decisions usurp this Commission's authority by
unilaterally deciding what coats would be allowed or not allowed under its approved Rate Tariff
or future rate decisions of the Commission. Complainants have requested relief from the
Commission, both m the form of a reimbursement ofexpenses forced upon Complainants and eny
finther or other relief the Commission may grant, It is acknowledged that water seivice was
restored upon agreement of the ORS, Respondent and Complainants that such restoreffon of
service during the pendency ofthis matter would not prejudice eny of the parties.

At the start it is important to note that the Commission is a creature of statute, and its authority is
limited to that granted by the statutes. HucorSteeg aDiv. ofHuccr Corp. v. Public Service Comm.,
310 S.C. 539, 426 S.B.2d 319 (S.C. 1992)(citations omitted). Such statutes must be intmpreted
according to their clear meaning. Id. The regulations promulgated by the Commission likewise are
dmived fiom the statute, and, in interpreting the statute and regulations, they must be given their
plain meaning. See Doe v. South Carolina Dept, ofHealth audHuman Services, 727 S B 2d 605,
398 S.C. 62 (S,C. 2011).

DIUC has violated the Commission's regulations by fidlmg or infusing to provide replacement
mains or even temporary water end sewer seivices to the Complainauts'omes, and by not making
plans for the known threat and expected damage'o its system that would impair its ability to
provide water and sewer service to its existing customers. DIUC has violated Commission
regulations by requiidng that the Complainants pay for the "cost of installation" of equipment to
restore services to its existing customers when the customers were not et fault for the damage to
the utility's equipment. DIUC has usmped Commission authority and regulations by requiring
that the Complainants pay the tax under review by this Commission and its attorney's fees. In
addition, DIUC attempted to extract sn agreement fiom Complainents that they would not file a
Complaint or take any other ection against DIUC for its refusal to provide the water and sewer
service that deprived Complainents of use of their homes for aves two years. Even after DIUC
forced the Complainants to install end pay for facilities and equipment that are DIUC's obligation
under Commission regulations, DIUC attempted to force Complainants to accept these additional
oonditions before DIUC would provide smvice. The Addendum offered by Respondent clearly
included these additional teims and would bmech the agreement Complainants signed even if the
agreement was valid.
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Complelcecte'rief Cccfirmleg Jeriidlciloe
Hidwtg v. DICC
Dcskci No. 2018-364
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Complainants had no choice but to deal with DIUC, which has sole rights to pmvide water and
service in this tetritory, and had no choice but to tiy to re-establish water and sewer service for
their homes or suffer the complete loss of their homes upon the refusal ofDIUC to prepme for the
well-known threats to its system and to replace its equipment when damaged.

1. The Commission has 'm'isdiction over this matter because DIUC has faled to ro ide
ade uete and ro or water and ewer seiviceto om lainants.
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The Commission has jurisdiction to address a utility's failure to provide adequate and proper
servioe. See S,C. Code Ann. 8 58-5-210, -710; Parton v. Pub!ic Ser vice Comm., 280 S.C. 288,
312 S.B.2d 257 (SC 1984); In RB: Petition of the Office ofRegulatory Stat'f, 2016 WL 3054859
(SCPSC May 24, 2016); In re Utilities Services ofSouth Carolina, Ino., 2009 WL 2987189 (2009).
DIUC has failed to meet its statutory and regulatory obligations to Complainants. DIUC has failed
to install and maintain the facilities and equipment as required by regulations. DIUC has also
forced the individual homeowner Complainants to meet the utiTity's obligations and to pay for
those obligations. DIUC took these actions without the required approval of the Commission.

The regulations of the Public Service Commission allow customers of a public utility ta file a
complaint against the utility regarding "the charges, practices, faoilities, or service" ofthe facility.
S,C. Code Regs. 103-538 and -738. The regulations also allow customers to request a hearing
before the Commission with respect to such complaints. Id. This is exactly what Complainants
have dane in this matte&', and the statute and regulations provide the Commission withjurisdiction
ta hear this Complabtt and regulate this utility to address the complaints,

The regulations ftutherprovide that the utiTity should not discontinue setvice to the customers until
the Commission makes a decision in the hearing. Id. However, in this instance, the customers
were without service from DIUC for over two years and only regained service &om DIUC after
they filed tbe Complaint in this matter and the ORS, Complainants and DIUC agreed turning the
water back on would not prejudice any party in this matter.

The regulations ofthe Public Service Commission for water and sewer seivice provide that apublic
utility shall install and maintain its faciTities and equipment. S.C. Code Reg. 103-500 and -700.
For example, Regulation 103-740 and Regulation 103-540 provide that:
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Bach utility, unless specially relieved in any oase by the Commission &om such
obligation, shall operate and maintain in safe, eificient and proper conditions all of
its facilities and equipment used in connection with the services it provides to any
custamer up to and including the point of deliveiy into systems or facilities owned
by the customer.

The sewer service regulations include additional requirements for a utility to install and maintain
service pipes. Regulation 103-555 states:

Comptahaatr'rief Confirming Jurisdiction
Halwtg v. DJUC
Docket Nc. 2018-364
Page 3
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service to their pmperty. DIUC has placed its responsibility under these regulations on the
individual homeovmer Complainants without Commission approvaL

DIUC forced the Complsinants to agree to repair, replace and pay for the utility's facilities and
equipment. In forcing Complainants to do so, DIUC claimed that it would be impossible for it to
procure and retain suitable facilities and rights for the construction of the necessary system to
furnish adequate sewer stavice to its customexs. Complainants have shown that it was possible
even for lsy people not in the ufility business to acquire the easement, hire the contractors and
engineers, perform the permitting, and to replace the necesssty system to famish adequate water
and sewer service. DIUC then forced Complainants to transfer ownersldp ofthe new facilities and
equipment installed and paid for by Complainants to DIUC. DIUC abandoned its statutory and
regulatory obligations, failed to provide adequate and properwater and sewer scivice, and reverted
to protecting its own profi by requiring its own individual customers to bear all costs.

2. The Commission has 'urisdiction over this ma er bec use D C hss attem ted to
circumvent the Commi lo 's au ori over xat b o 'he indlv'd om er
Com lainants to fund the mstallation of re lacement facilitie and e ui ment now owned
b the utill without Commission a rovaL

The Commission has jurisdiction over this matter to approve ox not approve DIUC's shifring the
cost burden of maintaining its system to the Complainsnts by forcing them to replace DIUC's
facilities and equipment purportedly in on effort to avoid a request for a rate increase. DIUC
claimed that the responsibility to maintain DIUC's facilities and equipment was the responsibility
of the Halwigs and the Nollers, because such maintenance would affect the utility's future rates.
This Commission has the sole authority to set rates for public utilities, mch as DIUC. The
Commission has the jurisdiction and the duty to tvview this matter, because it addresses both
DIUC's rates and service. DIUC has not followed the state Commissian's regulatians in forcing
the Complainants to pay for the utifity's facilities and equipment.

The Commission has the authority to review the business practices and expenses ofa public utility.
Sss iiglffles Ssrvfces ofSC v. Gfffce ofRegulatory Staff 392 S C. 96, 708 S E 2d 755 (SC 2011);
Kiatvah Properly Gtvnsrs Grasp v. Public Service Comm„392 S.C. 232, 593 S.B.2d 148 (SC
2004); and Patron. In exercising its power to supervise and regulate rates and service, "the
Commission must be allowed the discretion of imposing reasonable requimments on its
jurisdictional utilities to insure that adequate and proper stuvice will be rendered to the customers
of the utility campaniesy Pa(ion, 312 S.E.2d at 260. The Commission "is entitled to create
incentives for utilities to improve their business praoticesy 708 S.E.2d at 760. The Commission
"may determine that some portion ofan expense actually incuned by a utility should not be passed
on to consumers." Id. The Commission "may determine - mdependent of any party - that an
expenditm'e ls suspect and requims fuither scrutiny." Id. at 761. Just as the Commission has the
authorit to review a pubhc utility's expenses and business practices at the time of a request for a
rate inmesse, the Commission also has the authority and the obligation to evaluate a utility's
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Campiataaatt'rief Confirming lutisdictica
Halwig v. DIUC
Docket No. gotg-364
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expenses and business pmctices upon complaint of its customers, paiticulsriy when such business
practices are employed in order to circumvent the Commission's authority to establish rates.

The Commission also hes authority aver a utility's agreements regarding its willingness and ability
to provide service. Commission regulations require a utility to submit a contract regarding utility
service to the ORS and to obtain approval from the Commission:

No utility shell execute or enter into any agreement or contract with any pemon,
film, partnership, or coiporation or any agency of the Pederal, state, or local
government which would impact, peitain to, or effect said utility's fitness,
willingness, or ability to provide water smvice, including but not limited to the
treatment of said water, without first submitting said contract in form to the
commission and the ORS and obtaining approval ofthe commission.

SC Cade Reg. 103-541 and -743. This language requires that the Customer Service Agreement be
submitted to the Commission and the ORS, and also that it be approved by the Commission. The
Agreement addresses and affects the uulity's willingness or ability to provide water and sewer
services. Regulation 103-703.C . supports the fact that the agreement Is not deemed approved or
consented to by the mere filing of it. The Commission has the authority to approve, or not approve,
such an agreement. Approval of tlus agreement, fomed upon Complainants under tlueat of losing
their homes, would be inconsistent with Commission regulations and the statutory authority to
regulate the services ofevery utility in this state.

The pre-filed testimony of Mr. Michael Guastella includes a reference to bringing the agreement
to the ORS with a quesfion of whether it needed approval". While the ORS responded that it did
not, the regulation olearly requires that the Commission make this decision. This is clear
jurisdictional authority for the Commission to find the agreement was not authorized, is void snd
for the parties to be put back in their financial positions prior tc entering into the agreement. This
would require Respondent to Iuimbm se Complainants for the expense of replacing DIUC's mains
or otherwise make them whole.
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Under Regulation 103-755, a utility can charge a customer all of the casts of installing and
removing the service equipment when there is a provision oftemporary service to a customer. The
permanent replacement of the utility's own mains in this matter is not a tempoimy service but a
peimanent service which allows these Compjalnants to again enjoy the use of their privat
property,

'C Coda Reg, 103-703.C: Nc rsic, ccsimci, or rules scd regcisticci of any cugty under thc jurisdiction of Ihii
commission shsii bc deemed spprcvad or cccsecicd tc by iba merc fiiicg ofs schedule, cr other cvideccc thereof, in
the offices of Ihc commission. (usphciir cddedj'ee Respondeat's pre-filed tesilicocy of Michael Guasieus, Pages 21, 0 15-23, page 22, 11 1-2.

CciCPiaiaaai'riefCoatirmisg Jurisdiction
Haiwig v. DIUC
Docket No. 2018-361
Page 6
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DIUC claims that it can force Complainauts to pay for the replacement mains under Regulations
103-702.4 and 103-502.3, which provide as follows:
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A fee paid by a customer under a contract entered inta by and between the utility
and its customer providing terms for the extension of the utility's mains to service
the customer.

(Tfds water regulation refers to a customer contribution in aid of construction, while the sewer
regulation refers to a customer mein extension fee.) DIUC has claimed that the Customer Service
Agreement is such a contract. However, Complainants were not requesting an extension of the
utility's mains but repair and replacement of mains that were already in place. Before the mains
were damaged by the storm in 2016, the water and sewer mains under Driftwood Cottage Lane
warn connected to the water mains under Marttnengel Road below where part ofthese mains were
damaged on Drrihvood Cottage Lane. The replacement mains installed by Complainents under
the golf course connect the same mains. This work did not extend servlce to anew customer, and
there was no increase or expansion of the service area ofDIUC through replacement of the mains
that were damaged. Complainants had no choice but to abandon their homes or begin the process
to mplsce the mains to obtain service fiom DIUC. Only after Complainants had already hired the
engineer and contractor and started the work did DIUC require a written agreement. The regulation
referenced by DIUC is not a basis for forcing any agreement on an existing customer.

The Commission has jurisdiction over if and to what extent a utiTity like DIUC can charge an
individual homeownw, like Complainants, with any tax imposed under the Jobs Credit and Tax
Act. Ses PSC Docket ¹2017-381-A. DIUC's demand that the Complainsnts pay this tax to DIUC
before DIUC was willing to restore service to the homes is within the Commission's jurisdicuon,
The Commission's bmad authority to mgulate utilities can address the agreement forced upon
Complainants and not authorized by the Commission, the imposition ofany fees or tax on the costs
Complainants were forced to incur, and address DIUC's faBure to plan end prepare for known and
acknowledged threats to its equipment serving Complainants.

CONCLUSION

The Commission hss jurisdiction over this matter pmsuant to S.C. Code Ann, Section 58-5-210,
sr seq.,which provides that the Commission is "vested with poww and jm'isdiction to supervise
and regulate the rates and service of every public utility in this state." The Commission has
jurisdiction over the enforcement of its regulations in the provision of services by the utiTities
regulated by it. The Commission has jurisdiction over this matter because DIUC is subject to all
water snd sewer regulations of this Commission, and hss failed to provide its services to
Complainants consistent with the Commission's regulations, including but not limited to S.C.
Cade Regs. 103-540, 541, 740, and 743; and has attempted to circumvent the Commission's
authordty over rates by forcing the individual homeowner Complsinants to fund the installation of
replacement facilities now owned by the utility, mquiring the payment of a federal tax expected to
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Hstwlg v. DIUC
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m
m

bc imposed on the Respondent and payment ofattorney's fees ofRespondent before service would
bc restored under an agrccmcnt nat authorized by tbe Conunission.

Complslnants also reclucst that the hearing before the Commission now held in abeyance be

scheduled as soon as possible.

Respectfully submitted,

Z

Zl
I
fn
Ct
I

lO
CI

CD

NELSON MULLINS RILEY Jk SCARBOROUGH LLP

March 6, 2019
Chadeston, SC

By:
Newman Jackson Smith
State Bsr No. 5245
B-Maill'' '

m
151 Meeting Street I Sixth Floor
Post OQice Bax 1806 (29402-1 806)
Charleston, SC 29401-2239
(843) 853-5200

ATTORNEYS FOR COMPLAlNANTS
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Hctwtg v. DIUC
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BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NO. 2018-364

Stephen and Beverly Noller and
Michael snd Nancy Halwig,

Complainsnts,

Daufuskie Island Utility Co., Inc.,
Respondent,

) REPLY BRIEF
) ON JURISDICTIONAL MATTERS
) BYRESPONDENT
) DAUFUSIQE ISLAND UTILITY CO., INC.
) WITH CONSENT
) FOR DECISION ON THE ISSUE
) WITHOUT ORAL ARGUMENT
)
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The Complainants'rief Confirming Jurisdiction ("Complainsnts'rief') asserts that

"The Commission has jurisdiction over this matter because DIUCs actions denied service to its

existing customers, failed to comply with the Commission's regulations, and was based on an

unauthorized agreement." Complainants'rief at 2. Not one of these three broad categories is

sufficient to bring this matter within the Commission powers enumerated in its statutory grant of

jurisdiction; therefore, the Complainants demand for payment ofover $ 100 000 cannot be granted

and this matter should be dismissed.

First, as the Complainants admit, the water and sewer service lines to their homes were

twice destroyed by storm events, with the most recent occurring in 2016 when "the mains were

destroyed by Hurricane Matthew." M.Halwig Complaint Form at I, N.Halwig Complaint Form

at 1; B.Noller Complaint Form at 1; see also Complaint at 1 ("As a result of the erosion &om

Humcane Matthew, a portion ofDriftwood Cottage Lane was washed out, and with it water aud

sewer mains...."). Therefore, DIUC did not deny service to any customers; a hurricane washed

away the infiasbucture twice and in the second storm the entire right-of way was destroyed leaving

DIUC without a safe and proper way to service the Complainants.
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Several weeks after Humcane Matthew, in late 2016, the Halwigs filed a Complaint with

the South Carolina Office ofRegulatory Staff ("ORS") regarding what the Complaint in this matter

refers to as "the refusal of DIUC to restore service" afler the hunicane washed away Driflwood

Cottage Lane and the service equipment serving their two homes. Complaint at 1. The Complaint

in this matter goes on to state that ORS responded via letter dated December 2, 2016, stating "that

the statutes do not provide a definitive time frame within which service bas to be restored." Id.

Instead of at that time continuing to pursue their complaint through the Commission's

proper channels, the Complainants abandoned the statutory procedure and undertook to build their

own infrastructure. By initiating their complaint in 2016, the Complaiuants availed themselves of

thejurisdiction of the Commission but then disregarded tbe Commission's jurisdiction andpursued

a remedy via contract with DIUC. The Complainants removed this matter flum Commission

jurisdiction by choice. They took their dispute with DIUC into the private sector, negotiated a

contractual remedy, obtained assistance flom DIUC with locating contractors, and signed a

Customer Service Agreement ("CSA") whereby D1UC would take ownership of the new facilities.

Then, after using the CSA to their benefit to obtain service, the Complainants initiated this claim

to void the CSA and to ask the Commission to order D1UC to pay them over $ 100,000 for what

they voluntarily spent in conjunction with the CSA. Additionally, after taking their dispute with

DIUC into the private sector and negotiating a contractual remedy, Complainants now attempt to

assert this Commission has jurisdiction to void that private contract because it represents DIUC's

attempt to "circumvent the Commission's authority aver rates." Complainants'rief at 7. That

is simply not consistent with the facts as alleged and cannot sustain the Complainants burden for

establishing jurisdiction to hear their claim. See In Rc.'eiisouih Telecommunications, Inc;

Di.cnsii Trc+ic Tariff 2005-50, No. 2005-63-C, 2006 WL 7358110, at *1 (Mar. 28, 2006) (The
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party seeking regef in a complaint proceeding bears the burden of establishing this Commission

has jurisdiction to hear their claims and to grant the relief they seek.),

Even if the Complainants'wn actions did not demonstrate that they intended to and did,

in fact, remove this matter from Commission jurisdiction, the South Carolina Supreme Court has

provided the Commission with clear instruction on how to address its jurisdiction over a particular

complaint. When analyzing its jurisdiction, the Commission must look to determine "the real

issue" at stake. Sse Marlin v. Carolina grater Servs., Inc„273 S.C. 43, 46, 254 S.E.2d 52, 53

(1979). Clearly, in this matter, as it also was in Lied(sr v. Baker, 280 S.C. 130, 13 1-32, 311 S.E.2d

99, 100 (Ct. App. 1984), the question is not the reasonableness ofservice but is, instead, a common

pleas question of contract interpretation and availability of remedies. Cases like this one do not

raise the narrow question of "the reasonableness ofa rate charged by a public utility, which, under

Section 58-5-210 of the South Caroline Code of Laws (1976)" is properly within the

Commission's jurisdiction. Id. The Complainants'eek a mling contrary ta the caselaw and one

that inappropriately disregards the distinction our courts have recognized between regulatory

matters and business contracts.

With or without the Complainants'ecision to remove their dispute &om Commission

jurisdiction, an examination of the "real issue" in this matter demonstrates the Complainants raise

questions the Commission is not empowered to address snd seek remedies the Commission cannot

grant.'
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If the Conunission hss any reasonable doubt regarding its jurisdiction, the South Carolioa Supreme
Court has explicitly instructed that the Couunission should decline to hear tbe matter. See S.C. Elec. &

Gar Ca. v. Puh Serr. Comm'u, 275 S,C. 487, 489—90, 272 S,B,2d 793, 794-95 (1980) (Auy reasonable
doubt of the existence in the Commission ofany particular power should ordicsrgy be resolved against its
exercise of the power.); see also Stare v. Manning, 305 S.C. 413, 416, 409 8.8.2d 372, 374 (1991) (citing
Holland v. tieiied Stares, 348 U.S. 121, 75 S.Ct. 127 (1954) ("A reasonable doubt is the kind of doubt that
would cause a reasonable person to hesitate to act."). Certaiuly, the Cammission request for briefing
indicates the presence of doubt sufficient ta require the Commission to decline to hear Ibis matter.
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Contrary to the assertions in the Complainants'rief, DIUC has complied with all

Commission regulations, including S.C. Code Regs, 00 103-540 snd 103-740 as cited in the

Complainants'rief. These Regulations require utilities to "operate and maintain in safe, efficient

and proper conditions all of its facilities snd equipment used in connection with the services it

provides," S.C. Code Regs. H 103-540 and 103-740. Isolating the first words of the regulations,

as opposed to reading all the words collectively and in context, the Complainants assert Sections

103-540 and 103-740 "provide that a public utility shall install and maintain its facilities and

equipment." Complainants'rief at 3. That is technically correct; however, these regulations

read as a whole demonstrate the intent is to direct utilities to ensure their facilities and equipment

are operated under "safe, efficient and conditions." S.C. Code Regs. 0!j 103-540 and 103-740.

As the Supreme Court hes instructed many times:

A statute as a whole must receive practical, reasonable, and fair interpretation
consonant with the purpose, desiga, and policy of lawmakers. In interpreting s
statute, the language of the statute must be read in a sense that harmonizes with its
subject matter and accords with its general purpose." Id, (citation omitted).

m
I
rn
ct

O
Z
C7

1st
U

CD

CD

lc
B

ce
u

os
C7'u
Vi
rt
ry0
D
ce

ro
CD

Sparks v. Palmetto Hardwood, Inc., 406 S.C. 124, 128, 750 S.B.2d 61, 63 (2013) (quoting Town

ofMl Pleasant v. Iloherls, 393 S C. 332, 342, 713 S B 2d 278, 283 (2011). Reading the regulations

practically aad reasonably does not lead to the Complainants'onclusion that the purpose of the

cited regulations is to require service be pravided. Instead, reading the regulations "in a sense that

harmonizes with its subject matter and accords with its general purpose" demonstrates the purpose

of the regulations is to address the provision of service in a safe and efficient manner.

The Complainants cannot isolate words and rewrite regulations to suit their purposes. The

rules of statutory interpretation are clear:
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"[W]ords in a statute must be construed in context." Southern Mui. Church lns. Co.
v. South Carolina Windstorm andHail Underwriting Asscn, 306 S.C. 339, 342, 412
S.E.2d 377, 379 (1991). Thus, "the Court may not, in order to give effect to
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particular words, virtually destroy the meaning of the entire context; that is, give
the parncular words a significance which would be clearly repugnant to the statute,
looked at as a whole, and destmctive of its obvious intent." Id.

Sparks v. Palmetto Bardwaod, Iac., 406 S.C. 124, 126-29, 750 S.E.2d 61, 63 (2013).

By failing to properly analyze the regulations, the Complainants'rief refuses to address

the fact that the operative language in the cited Regulations when read in context and as a whole,

demonstrate the intent is to address provision of safe service.s

Third, the Complainant's Brief alleges that the Customer Service Agreement ("CSA") was

not authorized by the Comndssion, it was therefore invalid, and that invalidity conveys jurisdiction

upon this commission to hear complainants'laims. See Complainant's Brief at 6. This wholly

illogical position is based upon a theory that SC Code Reg. 6!) 103-541 and 103-743 required

DIUC obtain Commission approval for the CSA. Complainants Brief focuses on theRegulations'equirement
that a utility agreement or contract should be submitted to the Commission and ORS

for approval if the agreement "would impact, pertain to, or effect said utility's fibiess, willingness

or ability to pmvide water service." Again, the Complainants ignore the primary focus of the

Regulations, which is whether or not tbe agreement in question could potentially affect the utility's

ability to provide service. The reference in the Regulations is the overall fitness of the utility to
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Safe service has been DIUC's focus in responding to the second washout of DriRwood Cottage Lane.
As set forth in the DIUC Answer, there wss no way to safely provide seivice affer the hurricane and there
wss no way to provide service in an economically appropriate or efficient manner; the roadways could not
be rebuilt end without them any inffsstructure re-installed by DIUC would have been unprotected from the
elements. Sce Answer st 2 (stating DIUC determined "the homes at issue lack any significant protection
from emsion snd equipment installed would not last very long at sll before again beiog destroyed by
emsionp). The Melrose POA concurred. Sec Answer at I (citiag Email, December 19, 2016, 6'om MPOA
President (statiag "Unfoitunately the Atlantic Ocean bas proved tobe a force we cannot compete with" and
therefore the MPOA "cannot reconstruct or protect Driftwood Cottage Lane because it is not allowed [by
OCRM] to use the materials necessary to ensure any permaueace to the effort.")). As also explained in the
DIUC Answer, DIUC considered and addressed the efficiency requirement of the regulations. Scc Answer
at 2 ("DIUC determined it would not be prudent to expend oiher ratepayers'unds to acquire a new
easement and then reconstruct services to these homes").
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safely and secwety provide service to its customers; the regulation is not intended to apply to an

agreement such as the one present that does not implicate or have the ability to implicate the

utility's financial and physical abiTity to provide service. To read the regulations as Complainants

suggest would be to unlawfully give effect to particular words themby destroying the meaning of

the entire context. See Sparks v. Palmetto Hardwood, Inc., 406 S.C. 124, 128-29, 750 S.E.2d 61,

63 (2013) (warning of the dangers of a statutory interpretation that would "give the particular

words a significance which would be clearly repugnant to the statute, looked at as a whole, and

destructive of its obvious intent").

The "real issue" as stake here is the Complainsnts'equest that this Commission void a

contract that the Complainants sought in lieu of presenting their 2016 complaint to the

Commission. Now, after using that contract to their benefit, the Complainants ask this

Commission to enter an order of money damages in their favor based on s claim that they ware

forced to enter the contract. None of these issues is properly wittun Commission jurisdiction and

the Complaiuants'rief fails to establish otherwise. The Commission does not have jurisdiction

to hear the Complainants'laims or to grant the relief they seek.

Resolving any reasonable doubt as to jurisdiction by declining to hear this matter, in

accordance with S.C. Elec. d'c Gas Co. v. Pub. Serv. Comm'n, 275 S.C. 487, 489-90, 272 S.E.2d

793, 794—95 (1980), the Commission should dismiss the matter.

Further, should the Commission determine based upon the filings that oral argument is not

necessary on this issue, D1UC certainly consents to the Commission deciding this jurisdictional

question without oral argument.
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March 13, 2019
Charleston, SC

Respectfully submitted,

s/ Thomas P. Grssseiie Jr.
Thomas P. Gressette, Jr.
Direct: (843)-727-2249
Email: Gressette WGFLLAW.corn

WALKER GRESSETTE FREEMAN & LINTON, LLC
Maib PO Box 22167, Charleston, SC 29413
Office: 66 Hasett Street, Charleston, SC 29401
Phone: 843-727-2200

CERTIFICATE OF SERVICE
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I hereby certify that on March 13, 2019, I caused to be served a copy of tbe foregoing Reply Brief
upon:

Public Service Commission of South Carolina
Attn: Clerk's OIEce
101 Executive Center Drive, Suite 100
Columbia, South Carolina 29210
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I further certify that the above-i eferenced Reply Briefis a true and correct copy of the Reply Brief
that I e-filed in the above-referenced matter and vie email served:

Andrew Bateman, Esq.
Jefi'rey M. Nelson, Esq.
Office ofRegulatory Stall

Newman Jackson Smith, Esq.
Nelson Mullins
Counselfor Stephen and Beverly No lier and Michael andNancy Halwig
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March 13, 2019 s/Thomas P. Gresseiie Jr.
Thomas P. Gressette, Jr.
WALKER GRESSETTE FREEMAN & LINTON, LLC
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Stephen and Beverly Noller and
Michael and Nancy Halwig,

Complainants,
V.

)
)
)

)
)

Daufuskie Island Utility Co., Inc., )
Respondent. )

)

COMPLAINANTS'BSPONSB to the BRIEF
on JURISDICTIONAL MATTBRS BY
RESPONDENT

BEFORE
THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA
DOCKET NO. 2018-364-WS
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Complainants hereby file this Response to the Brief on Jurisdictional Matters by

Respondent Daufuskie Island Utility Company, Inc. ("DIUC"). For the reasons set forth below

and in Complainants'rief COOBrming Jurisdiction, this Commission has jurisdiction over this

matter, because (I) DIUC has failed to provide adequate and proper water snd sewer service to

Complainants; and (2) DIUC has attempted to circumvent the Commission's authority over rates

by charging the individual homeowner Complainants the costs of installation of replacement

facilities and equipment now owned by the utility and other costs outside of its approved rates

without Commission approval.

l. DIUC's a cement to rovide water and sewer service to Com lainants atter the filin of
the Com 1 aint in this matter does not affect the 'urisdiction ofthe Commission.
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Respondent argues that the Commission does not have jurisdiction becauseComplainsnts'equest

to mstore service is moot, However, DIUC only agreed to provide service slier

Complainants filed the Complaint in this matter. DIUC has failed to provide service to its

customers for over two (2) years. DIUC has denied service during this time by failing to replace

the mains necessary and based on its position that Comp lainants must pay DIUC tax and attorney

fees as a condition of DIUC's provision of water and sewer services. If this Complaint is
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dismissed, DIUC will likely withdraw service again, Prior to restoring servioe, all parties in this

matter agreed that restoration would not prejudice any party' posihon before the Commission,

The Complaint requests appropriate relief, including adequate and proper service, a refund

of the charges or such otherjust andproper relieve as!Se Commission moyprovide.

2. The Customer Service A cement does not divest this Commission of 'urisdiction.

Respondent argues that the Commission does not have jurisdiction, because it alleges that

Complainants are asking the Commission to undo the Customer Service Agreement, which was

signed under duress. In its Brief, DIUC portrays the Complaint in this matter as a purely private

contractual dispute and not a rate setting matter. DIUC seems to believe that the Commission only

has jurisdiotion over rates and ignores this Commimion's broad authority over services, practices

and standards. The Commission should have reviewed the Customer Service Agreement for

approval or disapproval. DIUC's failure to submit the Customer Service Agreement for approval

prior to its execution violates state regulation for contract approval and shows DIUC's efforts to

citvumvent the rate setting authority of the Commission. The Commission has jurisdiction over

this matter for both DlUC's failure to provide service and its circumvention of the rate process.

While there is a history of communication between the utility and the ORS stafF, DIUC

never salted for approval ofORS until September 2018 after the installation was complete and the

issue of the potential tax liability was raised.'he Commission should exercise its jurisdiction
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See Testimoay of Michael J. Gusstella, Vice President of Operators for Guastega Associates, Inc., which
provides utility rate, valuation and management consulting services to DIUC, dated Pebruary 6, 2019, at 20:I-
22:2; see also Letter from ORS to Dr. John Hslwig dated December 2, 2016, Complsinants 00053-54, in which
ORS coniirmed that it infotmed DIUC of the applicable PSC regulations concerning Its responsibiTilies.

Complainants'esponse
Halwig v. DIUC
Docket No. 2013-364
Page 2
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and require public utilities to pmvide the Commission and Staff the opportunity ta review and

approve such contracts affecting what a utility can charge customers prior to their being executed

and prior to unilateral decisions concerning what will and what will not be included in rate making

before the Commission.

DIUC's failure to provide for the capital costs in its documentation for setting rates of the

replacement mains to its customers'omes, when it admits those mains were at risk from

experience with them, is an attempt to avoid regulation by this Commission. The capital costs for

the replacement mains is a factor for determining the rates that DIUC can charge to its customers,

ifapproved by this Commission. Having avoided bringing the question to this Commission, DIUC

decided that it would not bear that cost but charge it directly to only certain of its customers. This

Commission has jurisdiction to remedy that unilateral assumption of its authority.

The mains that DIUC forced the Complainants to install were replacement mains snd not

new mains. Damage causing the need for replacement of mains can be caused by hun'icanes and

erosion, and also bysinkholes snd other calamities. The mains were owned and operated by DIUC

and the responsibility of DIUC. DIUC does not have the regulatory or legal authority to make

decisions concerning Complainauts'omes or the management of the beachfront snd coastal

resources involved at their location. Nevertheless, DIUC usurps nat only this Commission's

authority but also that of federal and state agencies governing the South Carolina coastline and

made a unilateral determination that there is no 'permanency'f the Complainant's homes to

support the cost of installing the replacement mains. DIUC admits that it made a decision that

Complainants would not be permanent customers:
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Compisinanls'esponse
Hstwig v. DIUC
Docket No. 2018-364
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...tbe Complainants cannot be considered reasonably permanent customers.
Accordingly, no investment should be made by DIUC because it is unlikely that the
Ccmplainants would generate ongoing revenues to support an investment
comparable to the average investment reflected in the rates being paid by existing
customers, thereby shifling the risk of the cost recovery of the investment fiom the
Complainants to existing customers through future rate setting.

Testimony of John F. Guastella, President of Guastella Associates, LLC, which provides utility

rate, valuation and management consulting services to DIUC, dated February 6, 2019, at 4:11-19.

The replsoement ofDIUC's mains to service existing customers is the responsibility ofDIUC, aod

its failure to do so is an issue squarely within the jurisdiction of this Commission. To allow the

charging ofsuch costs of rep lacing its own facilities, especially when it knew the chance ofdamage

was present and did not prepare for it so es to continue to comply with regulations requiring

maintenance of service, allows a utility to condemn property and put extreme financial pressure

on certain of its customers.

The facts of this matter provide jurisdiction to the Commission for DIUC's failure to

provide adequate and proper service to its customers, its charging of customers of cost of

installation, its failure to submit the contluct for services to the Commission for approval prior to

its execution, and DIUC's attempt to circumvent the Commission's rate approval authority.

3. The cases cited b Res ondent are toc distin uishable to be relevant to the issue of the
Commission's 'urisdiction in this matter.
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First, Respondent argues that the Commission does not havejurisdiction based on its denial

of standing to a shareholder of SCE&G, citing See Order No. 2018-339, Joint Application d'I

Petition ofS.C. Elec. & Gcs Co. & Dominion Energy, Inc, for Review & Approval ofA Proposed

Bur. Combination, No. 2017-370-E, 2018 WL 2264265, at "I (May 9, 2018). This decision is

factually distinguishable from the current Complaint. The Commission's denial of standing to a

Complslasnls'esponse
Hslwlg v. DIUC
Docket Nc. 3016-364
Page 4
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shareholder is too distinguishable fiom the claims of the Complainant customers in this matter to

have any bearing.

Next, Respondent argues that the Commission does not have jurisdiction based on the

Liadier v. Baker, 280 S.C. 130, 311 S.E.2d 99 (Ct. App. 1984) and Martin v. Carolina IYarer

Serve., Inc., 273 S.C, 43, 254 S,E.2d 52 (1979). Respondent attempts to characterize the Complaint

as a solely an enforcement of contract matter.

The Lindlei and Martin cases are factually distinguishable from this matter. In Lindier,

the Court of Common Pleas determined that it had jurisdiction to enforce a lease agreement and a

purchase contract, which identified which party must pay sewer service fees. Lindler, 311 S.E.2d

at 101, In Martin, the South Carolina Supreme Couit determined that the Court of Common Pleas

hsd jurisdiction "to enforce the payment of the compensation defendant agreed to pay for the

property it bought." Marlin, 254 S.E,2d at 52. In both cases, the contracts at issue pre-dated the

regulation that required such contraots to be approved by the Commission. Lindlsr, 311 S.E.2d at

133. At the time of the facts involved in the Martin case, the Commission did not yet regulate

water and sewer service. Marlin, 254 S.E.2d at 52.

In its Brief, Respondent references "undisputed facts." Complainants do not agree that all

facts cited by Respondent are undisputed. Complainants do not address each and every

disagreement with those facts here but, instead, address only the legal arguments necessary to

confirm the Commission's jurisdiction in this matter.

In its Brief, Respondent cites S.C. Code Ann. 8 58-5-270 and $58-5-710, both of which

provide for jurisdiction in this matter. The Commission has not only the explicit authority

provided in the statutes and regulations cited above and in Complsinants'riefbut also the implicit
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Coieplaiaacis'esponse
Hatwig v. DIUC
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March 13, 2019
Charleston, SC

By: Newman Jacks n Smith
Newman Jackson Smith
State Bar No. 5245
E-Maih 'a k.smi elsonmullins. m
151 Meeting S unct / Sixth Floor
Post OfEce Box 1806 (29402-1806)
Charleston, SC 29401-2239
(843) 853-5200

ATTORNEYS FOR COMPLAINANTS

authority needed to carry out those responsibilities. See Hamrn v. Central States Heaiiir and Life

Ca, ofOmaira, 299 S C. 500, 386 S E 2d 250 (1989xholding in favor ofthe implied power to issue

refunds).

For all of the reasons set forth above and in Complainant's Brief, Complainants request

that this Commission acknowledge itsjurisdiction of this matter and reschedulo the hearing as

soon as possible.

Rcspcctful 1y submitted,

NELSON MULUNS R)LEY gc SCARBOROUOH LLP
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